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QUSSTICNE PRSSEWTED 
1. Dic the failure of the police to present the appellant before 


| 
a Unitec. States Commissioner wit out unnecessary delay as required 


by Rule 5(a) of the Federal Rules of Criminal Procedure and the 


1/ 


Mallory case violate appellant's rigiits anc deprive him of due 
| 
process of law? | 


2. Did the failure of tie police to give appellent an effective 


warning as to his rights at the time of his arrest as prescribed 
2/ 


by the Miranda case and cid the questioning by the police after 


arrest, but prior to presentment and in the absence violate 
| 


appellant's constitutional rights? ! 
| 
3. Did the holding of a "lineup" prior to presentment and in 


the absence of counsel violate appellant's constitutional rights? 
4. Cid the failure of the prosecution to produce the complaining 


witness in the case violate ti-e right of the appellant to confront 


the witness against him as guaranteed by the Sixth Amendment tc 


the Constitution of the United *<tates? | 
| 
5. Did the delay of over seven months in the preparation of the 


transcript of the trial deprive appellant due process of law? 
| 

1/ Mallory v. U.S., 354 U.S. 474. 77S. Ct. 781, 1 L. Ed.24 

1479 (1957). 


2/ Miranda v. Arizona, 384 U.f. 436, 86 S. Ct. 1607, 16 L. Ed.2a 
694 (1966). : 


STATSMENT OF THE CASE -/ 

appellant stands convicted of assault with a ceadly 
weapcn in ti.e Unitec “tates District Court fer the [istrict 
of Columsia. aAvopellant was sentencec to a term of from one 
to three years whicr he is presently serving at the penni- 
tentiary at Lorton, Virginia. Appellant has recently .been 
released.-:.. for caytime work under the Work Release Program. 
We shall not buraen tris court with more than a brief summary 
of the facts wiich led to avoellant's conviction. 

Cn the evening of February 3, 1967. the appellant 
visited his former girl friend and i:er husband. Etnel and 
Artis Simpson. at the “impson's apartment at 11 R €treet. N.E. 
During the ccurse of the evening. substantial quantities of 
whiskey and beer were consumed by ti:ose present. At approxi- 
mately 10:00 p.m.. the appellant left the Simpson's (Tr. 5). 
This parting was in all ways amicable. 

After he left the Simpson's, appellant went to the 
Redwood Inn where he remained drinking beer until closing (Tr. 
115). After stancing on the corner for a skort period of time, 
the appellant went home to his own apartment at 156 Uhlandc 
Terrace, N. E. “hen appellant arrived home he discovered his 


wife crying (Tr. 117). He ascertained that the cause of her 


*This case has net been before thi s ccurt previcusly. 


t 
iy 
> 


distress had been a telephone call from Etrel Simpson, wherein 
she had called appellant's wife foul names and had eccisenns the 
paternity of the chile appellant's wife was carrying at tie time. 
Appellant did fis best te calm nis wife down anc then telepi.oned 
Ethel Simpson to attempt to straighten the problem bat (Tr. 118) 
| 

Ethel Simpson told tne appellant to come on over and they would 
discuss it. | 


Appellant then returnec to the ‘ impson apartment at 1l 


R Street, N.E. at arouné 4:00 a.m. (Tr. 6). Following a conversa- 


tion in tne doorway, they sat down in the kitchen. Eventually an 
argument broke out that resulted in Artis “impson tellinc the 

| 
appellant to leave and pushing him toward the coor. Appellant 


pushed Simpson away from him. Simpson then hit tne appellant in 
the head with a flat iron. (Tr.10). ‘then ©impson advanced on 

| 
the appellant once again, appellant pulled out a knife that he 


had found that day and slashed Simpson in the face to protect 
| 
himself. Appellant then left the Simpson apartment | and returned 


rome. : 
| 


3/ : 


| 


Subsequent Events 
After the appellant returned home, he called the 


3/ Although some of the following facts were not brought out at 
trial and, hence. are not a part of the official court record in 
(cont'd. on next page) i 


Simpson apartment to ascertain Simpson's condition. A man who 
identified himself as Mrs. Simpson's ‘»rother answered the tele-- 
phone and told iim that, "this is iy sister you are messing 
with," anc. "I'll see you later." Susosequently, a police officer 
came to aopellant’s apartment end knocked at the door. He 

asked if appellant was Gilbert inard anc dic he know Artis 


Simoson. When appellant ansverec affirmatively to both questions, 


(foctnote cont'd) 

this »roceecing, appellant's present counsel believes that they 
should consider the totality of the effect that these events had 
in apnellant's case. Counsel recognizes tnat these facts should 
nave been brougrt out at trial and is, frankly, at a loss to 
explain why they were not. Apvellant has submittec. an affidavit 
to accompany this brief which sets forth the events in detail. 
Counsel respectfully urges the court's attention to the holding 
that "in criminal cases . . . courts may notice plain errors or 
defects affecting substantial rights. even when not brought to 
the attention of the trial court.” U.S. v. Taylor, 374 F.2d 
753, 755 (7th Cir., 19€7); Rule 32(b). Federal Rules of Criminal 
Procecure, 18 U.S.C.A.; U. S. v. Jones, 204 F.26 745 (7th Cir., 
ESS) Cert. 7Gens. sfGiUaS 2 Soe. i) Gu Cl. (Os), 1 SOnis EO. ESOS 
€£953)):- 

Counsel submits that events following the actual 
stabbing had a substantial effect on the outcome of the case 
and. further. that because of the events that transpired 
between the arrest of ti-e appellant and his presentment before 
Judse Murphy (sitting as a committing magistrate pursuant to 
Rule 54(a) (2) of the Federal Rules of Criminal Procedure, 18 
U.S.C., so violated appellant's constitutional rights that the 
relief sought nerein should be granted. 


the officer placed him under arrest for assaulting Artis 


Simpson. The officer then said “Did you know that was me you 


| 


were talking to on the phone?" The officer then searched the 


| 
appellant and confiscated what eventually turned out! to be the 
| 


knife used in the incident. 


The officer put appellant in a police car and took him 
back to the Simpson apartment at ll R Street, N. E (tr. 82). 


Artis Simpson was standing near an ambulance having his face 
bandaged at the time. The officer had the appellant get out of 
the car and go up to Simpson so that Simpson could identity him, 
After Simpson identified the appellant, appellant was put inta a 
police wagon and taken to the No. 12 Precinct (Tr. ™. 

Upon arriving at the Precinct, the appellant was con- 
fronted by another police officer who held the a an knife 
in his hand. This officer asked the appellant if that was the 
knife that the appellant used to cut Artis Simpson, Appellant 
said that it was. | 

The officer then showed the appellant a sheet of paper 
that he was told to read and sign. This paper evidently contained 
the warning prescribed in the Miranda case, reer | Appellant is 


unsure of this because he was in a befuddled mental state due to 


| 
the effects of the severe blow on the head received in the course 


of the altercation combined with the large quantity of elcoholic 
y%everages he had consumec. 

Aiter beinc apyrised of his rights in this fashion, 
appellant was then taken to another part of the Precinct where 
he was questioned at length. A:iter this extended period of 
questioning appellant complained that his head hurt. He was 
put in a cell for a period of time and then taken to the District 
of Columbia General Hospital where he was seen sy a coctor and 
treated for his injury. 

Asovellant was then taken to the Court of General 
Sessions and placed in the lockup. After a period of time, 
approximately two hours, he was taken and put before a lineup. 

After the lineup, appellant was returned to the lockup 
where he remained for another extended period of time. Appellant 
was interviewed at this time by the bail agency which recommended 
release on personal recognizance. Finally, appellant was presented 
before Judge Murphy who set the date for the preliminary hearing 


and released the appellant in his own recognizance. 


The Trial 


At the trial, only five witnesses appeared to give 
testimony: the appellant, Mrs. Simpson, appellant's wife, and 


two police officers. The bulk of the evidence was received from 


Mrs. Simpson and the appellant. The complainant never appeared. 


Motions for judgment of acquittal were made at the close of both 
the prosecution's and defense's cases. Both motions were denied. 
| 
ARGUMENT | 
| 
| 
(a) The Failure of the Police to Present The 
Appellant before a United States Commaissioner 
Without Unnecessary Delay Was a Violation of 


Rule 5(a) of the Federal Rules of Criminal 
Procedure and the Mallory Case. 


“(A]ny person making an arrest without a_ 
warrant shall take the arrested person 
without unnecessary delay before the 
nearest available commissioner or before | 
any other officer empowered to commit per- 
sons charged with offenses against the 
laws of the United States." Rule 5(a), | 
Federal Rules of Criminal Procedure, 1& — 
U.S.C. i 


Rule 5(a) is very explicit in its dictates to arrest- 
ing officers concerning their obligations to present arrested 
parties to the nearest available commissioner without unnecessary 
delay. The decision of the United States Supreme Court in the 
landmark case of Mallory v. U.S., 354 U.S. 449, 77S. Ct. 1355, 

1 L. Ed.2d 1479 (1957), and the cases following have shown the 
great emphasis that is placed on strict adherence to this rule. 


Mr. Justice Frankfurter spelled out very explicitly that which 


is required under Rule 5(a): 


=n 


"The scheme for initiating a federal prose- 
cution is plainly defined. The police may 
not arrest upon mere suspicion but only ona 
‘probable cause.' The next step in the 
proceeding is to arraign [sic} the arrested 
person before a judicial officer as cuichly 
as possible so that he may be advised of his 
rights and so that the issue cf probable 
cause may be promptly determined. The 
arrested person may, of course, be 'booked' 
by the police. But he is not to be taken 
to police headquarters in order to carry 
out a process of incuiry that lends itself, 
even if not so designed, to eliciting 
damaging statements to support the arrest 
an@ ultimately his guilt." 354 U.S. 443 

at 455. 


In the proceeding at hand, the events surrounding 
the appellant's arrest are, without dispute. Officer Hamilton, 
the arresting officer, testified that he arrested the appellant, 
searched him, transported him back to the scene of the incident, 
took him to the No. 12 Precinct house and then turned him over 
to an unknown detective for interrogation (Tr. 79-85). That 
this treatment of the appellant by the police violated the clear 
dictates of the Mallory case, supra, cannot be seriously disputed. 
This treatment in and of itself illustrates a shocking disregard 
by the police of their clear-cut responsibilities to present 
arrested persons without delay to the nearest United States 
Commissioner. And when one considers that there were even 


further delays after the interrogation, wherein appellant was 


Oo 


taken to the hospital and then put through a lineup (see 
Affidavit of Appellant), the entire series of events approaches 
the incredible when viewed in terms of modern concepts of due 
4/ | 
process. 
It is, of course, recognized that Mallory, supra, 
is directed primarily at excluding from evidence confessions 
| that are ontained during a period of illegal detention. In 


the instant case, no such statements were offered by the 


prosecution, although the appellant, in his Affidavit states 


that such statements were made to the police when he was 

interrogated. It is submitted, however, that the guarantees 
| 

of the Mallory case, supra, would be hollow indeed if the 


police could use boiler-room tactics with impunity as lons 


5/ : 


| 


as no confession was introduced at trial. 


4/ See Alston v. U.S., 348 F.2d 72 (D.C. Cir., 1265), where 
appellant was arrested, arrived at the police station fifteen 
minutes later, was questioned for five minutes and then taken 
before the commissioner. Held. "The questioning violated 
Rule 5(a) because the arresting officers failed to take the 
appellant before a magistrate as quickly as possible." Id. at 
diate ! 

| 
S/ See, Miranda v. Arizona, 364 U.S. 436, 86 S. ct. 1602, 15 
L. Ed.2d $94 (1966), where Mr. Chief Justice Warren, speaking 
for the Court, at pages 447-448, states: | 


(cont'd. on next page) 


Not only did the police officers violate the Federal 


Rules but they also are in violation of that provision of the 
Code of the District of Columbia, which provides that, "... 
when an arrest is made in the District of Columoia without a 
warrant, the arresting police officer shall immediately, and 
without delay, upon such arrest convey in person such offender 
before the proper court, that he may be dealt with according to 
law." 4D. C. Code §140 (1°51) (Emphasis added.) (See Greenwell 
v. U.S., 335 F.2d 962, 3265 (D.C. Cir., 1964) .) 

The question is: what is the appellant's proper 


recourse after the police blatantly and barefacedly ignored 


(footnote cont'd) 


"Unless a proper limitation upon custodial interrogation 
is achieved -- such as these decisions will advance -- 
there can be nc assurance that practices of this nature 
will be eradicated in the foreseeable future. ... 


* * * 


“Again we stress that the modern practice of 
in-custody interrogation is psychologically rather 
than physically oriented. As we have stated before, 
‘Since Chambers v Florida, 309 US 227 [84 L ed 716, 
$0 S Ct 472], this Court has recognized that coercion 
can be mental as well as physical, and that the blood 
of the accused is not the only hallmark of an uncon- 
stitutional inquisition.’ Blackburn v Alabama, 361 US 
199, 206, 4 L ed 2d 242, 247, 30 S Ct 274 (1960). 
Interrogation still takes place in privacy. Privacy 
results in secrecy and this in turn results in a gap 
in our knowledge as to what in fact goes on in the 
interrogation rooms." 


| 


the appellant's rights to even the most elemental korn or uve 
process. This Court should not be put in the position on this 
record of condoning this type of conduct by the police. Counsel 
respectfully submits that had these facts been roaches to life 
at the initial stage of presentment, justice would have demanded 


that the committing judicial officer, of the Court of General 


Sessions, should not have permitted the Government to process. 


Accordingly, in view of this highly prejudicial 


| 
| 


treatment, this court should vacate the decision of the District 


Court and direct dismissal of the charges. 


(b) The Failure of the Police to Give the Appellant 
An Effective Warning of His Rights and Their 


Questioning of Him in the Absence of counsel 
Violated the Miranda Rule. 


Perhaps the greatest single influence in the area of 
criminal justice in modern times has been Micandawe Arizona, 
supra. It was this case that established and delineated the 
requirements incumbent upon the police vis-a-vis the rights 

| 
of arrested persons to remain silent when under interrogation 
and to have the assistance of counsel. Miranda, supra, requires 


Lys 
that an arrested person be warned of his absolute richt ‘Lo be 


: 
Silent and to have counsel, retained or appointed, at any stage 


we da 


of the judicial process, once such a person "has been taken into 
custody or otherwise deprived of his freedom of action in any 
Significant way." 384 U.S. 435, 444. The importance of the 
police giving the prescribed warning could not have been 
emphasized any stronger by the Court: 


“fSluch a warning is an absolute prerequisite 
in overcoming the inherent pressures of the 
interrocation atmosphere." 384 U.S. 436, 168. 
(Emphasis added.) 


"{T}]he right te have counsel present at the 
interrogation is indispensible to the protec- 
tion of the Fifth Amendment privilege or under 
the system we delineate today." 354 U.S. 436, 
471. 


"fWje hold that an individual held for interroga- 
tion must be clearly informed that he has the 
right to consult with a lawyer and to have 

the lawyer with him during interrogation under 
the system for protecting the privile¢e we 
delineate today. As with the warnincs of the 
right to remain silent and that anything stated 
can be used in evidence against him, this warning 


is an absolute prerequisite to interrogation." 
384 U.S. 436, 471. (Emphasis added.) 


The obligations of the police are clear. Standard 
police procedure takes into account and provides for compliance 
with the dictates of Miranda, supra. What happened in the 
instant case is another matter. 

Once the appellant was placed under arrest, it was 


incumbent upon the police officer to give the warning prescribed 


= i = : 

| 

in Miranda, supra. This simply was not done. Instead, the 
| 

appellant was taken back to the scene of the incident and he 

was forced to exhibit himself to the complaining i. 


Arguably, this could be construed as a form of obtaining 


| 
evidence which would be in violation of the Miranda, supra, 


guarantees. Appellant was then removed to the precinct house 
where he was questioned as to the knife. Here, as before, no 
warning had been given. : 

Appellant was then given a piece of paper and told to 
sign it. This was ostensibly the Miranda warning. Appellant was 


in an obviously befuddled state. He had been drinking heavily 


and had been struck on the head with a flat iron. Itt is 
submitted that even if the requirements of Miranda were satisfied 
in this manner as to fona, suostantively, there was neo compliance. 


The giving of a form to appellant in the circumstances did not 


constitute an effective warning. Hence, the questioning of the 


appellant which took place subsequently was also beyond the pale 
of what is acceptable in light of Miranda. Nor can a contention 
of waiver of privilege be effectively made. It is well settled 
that for a waiver of constitutionally protected privileges to 
be effective, it must be freely, knowingly and competently made. 
"It has been pointed out that ‘courts indulge 
every reasonable presumption against waiver 


| 


t 
I~ 
H 


of fundamental constitutional rights’ and that 

we 'do not presume accuiescence in the loss of 

fundamental rights.' A waiver is ordinarily an 

intentional relinguishnent or abandonment of a 

known right or privilege. The determination of 

whether there has Seen an intelligent waiver of 

the right to counsel must depend, in each case, 

upon the particular facts and circumstances 

surrounding that case, includinc the background, 

experience, and conduct of the accused." 

Johnson v. Zerbst, 304 U.S. 45¢, 464, 5c S. Cr. 

FOES S2 GE de 46 | CES3SS)i- 

The facts and circumstances in the instant case 
could not support a finding of waiver here. Appellant had been 
drinking heavily and received a severe »low to the head. His 
clothing was heavily stained with blood. This fact alone would 
lead the reasonable policeman to inquire as to the appellant's 
condition during this interrogation period. 

Since it has been amply demonstrated that there has 
been a severe infringement of the appellant's rights, vis-a-vis 
the Miranda rules, the question again becomes: What remedy? 
Nc confession was introduced into evidence by the prosecution. 
If one had been introduced, the solution would, of course, be 
Simple: the confession would have to have been excluded. No 
confession in the sense of a written, signed document was 
introduced here. The appellant did, however, answer questions 


of the police officers and the police officers did testify at 


trial. 


a 5-4 


"It is axiomatic that the defendant's | 
constitutional rights have been violated 

if his conviction is based, in whole or jin 
part, on an involuntary confession, regard- 
less of its truth or falsity. Rogers v. 
Richmond, 365 U.S. 534, 81S. ct) 735, 5 ZL. 
Ed.2d 760 (1961). This is so even if there 
is ample evidence aside from the confession 
to support the conviction, e.g., Malinski v. 
New York, 324 U.S. 401, 404, 65 S. Ct. 781, 

8° L. Ed. 1029 (1945); Brain v. U.S., 168 U.S. 
532, 540-42, 18 S. Ct. 183, 42 L. Ed. 568 
(1637)." Miranda v. Arizona, supra, n.38 at 
464. ! 

It is clear that any confession obtained illegally 


and used at trial destroys the viability of any conviction. The 
term "confession" cannot be limited only to signed statements, 
but must include all statements, oral included, that are 
elicited in violation of the Miranda standards. Acordingly, 
since appellant's conviction was based, arguably, at least in 
part on the testimony of the police officers, the conviction 


must be reversed. 


(c) The Holding of a “Lineup" by the Police in Which 
The Appellant was a Participant Before Hils Present- 
ment (and in the Absence of Counsel) was Another 
Unconstitutional Infringement on Appellant's Right 
to Be Presented to a Magistrate Without Unnecessary 
Delay and to Have the Assistance cf Counsel. 


Although it is recognized that Stovall v.| Denno, 38S 


U.S. 293, 87 S. Ct. 1957, 18 L. Ed.2d 1199 (1967), denies 
| 


- 15 - 


retroactive effect to the Jecisions in United States v. Wade, 


35S UsS 22S, 27S CO. 1926, (2S Ine ewe 490 (2967) /GELbert 
Vics  CHEPLOLNLA SOC HU Sal) LO Sig Le Sen Cal PEO ag Loire) eee 
(1957), counsel feels obliged to point out to this Court yet 
another example of the shocking disregard by the District of 
Columbia police for the rights of this individual. It is urged, 
however, that the Court view the holding of the lineup from the 
perspective of the Mallory case, supra. When viewed in terms of 
yet another unnecessary delay in bringing the appellant before 
the nearest available United States Commissioner as required 

by Rule 5(a) of the Federal Rules of Criminal Procedure, this 
Court is again urged in the interests of fairness and substantial 
justice to reverse appellant's conviction and remand the case 


to the District Court with orders to dismiss the charces. 


(a) The Failure of the Prosecution tc Produce the 


Complaining Witness Violated the Appellant's 
Sixth Amendment Right of Confrontation. 


One of the most cherished and closely guarded rights 
of United States citizens is the Sixth Amendment right to be 
confronted with those who are witnesses against one. This 


right is as old as Western Civilization itself: 


= 


"When Festus more than two thousand years ago 
reported to King Asrippa that Felix had given 
him a prisoner named Paul and that the priests 
and elders desired to have judgment against 
Paul, Festus is reported to have stated: ‘It 
is not the manner of the Romans to deliver any 
man to die, before that which he is accused 
have the accusers face to face, and have 
license to answer for himself concerning the 
crime laid against him.' Acts 25:15." 

Greene v. McElroy, 360 U.S. 474, +96, n. 25, 
TOESHCE21400,6S Lou Ed.2d dsu9 (2559), 


Indeed, in the Greene case, supra, the Supreme Court 


spoke of the danger of the return to the era of the Star 
Chamber which the denial of the accused's right of confrontation 


might create. In analyzing the Greene case it is important for 
the Court to recognize that the proceeding there at issue arose 
in an administrative proceeding, where, historically, the courts 
have recognized the rights of relaxed evidentiary| and procedural 


standards. Mr. Chief Justice Warren, writing for the Court, 


said: 


"Certain principles have remained relatively 
immutable in our jurisprudence. One of these 
is that where governmental action seriously 
injures an individual, and the reasonableness 
of the action depends on fact findings, the 
evidence used to prove the Government's case 
must be disclosed to the individual so that he 
has an opportunity to show that it is untrue. 
While this is important in the case of documentary 
evidence, it is even more important where the 
evidence consists of the testimony of individuals 
whose memory might be faulty or who, in fact, 
might be perjurers or persons motivated py 
malice, vindictiveness, intolerance, prejudice 


a 


or jealousy. ‘Je have formalized these pro- 

tections -- the requirements of confrontation 

and cross-examination. They have ancient roots. 

They find expression in the Sixth Amendment which 

provides that in all criminal cases the accused 

shall enjoy the right 'to be confronted with the 

witnesses against him.' This Court has zealous 

to protect these rights from erosion." Greene v. 

McElroy, supra at 495-497. 

The right cf conirontation in the present proceeding 
is not merely theoretical. On Gilbert Kinard's police record, 
Artis Simpson is listed as the complaining witness. Yet, Artis 
Simpson was never called tc testify. Even the excuse advanced 
by the Government for their failure to produce the complaining 
witness materially prejudiced the accused. The court was 
advisecG by an unverified statement of the Government counsel 
that the Government was unable to produce Artis Simpson because 
he was ill due to “seizure" (Tr. 59). Of course, the defense's 
position was that the incident giving rise to the accusation 
arose in a circumstance of self-defense. In such circumstances, 
the physical stature and demeanor of the complaining witness was 
unquestionably a material aspect of the case. The Government 
created an image that the witness which it was unwilling or 
afraid to produce was a sickly epileptic. Medical records of 


the complaining witness were introduced and the complainant's 


wife was allowed to testify concerning the physical condition 


of her husband. The trial court brushed aside the! objections 
| 


of the defense trial counsel and ordered the trial to proceed 


| 
without the man who best could describe what transpired on 


the evening in question (Tr. 60). The Government was allowed 

to create the inference that the complainant was al sickty man, 

not really capable of creating a meaningful fear of endangering 
| 

the accused. Thus, wholly aside from the denial of the 

constitutional right of confrontation, this accused was denied 


| 
the benefits of the best evidence of the physical condition of 


the complainant. 


In similar circumstances, the courts have long 


recognized that where a party seeks to establish the physical 

nature of injuries, absent a finding that the physical examina- 
tion of the injuries would be gruesome or aemoneihs. or likely 
to inflame or create bias in a jury, limitation of the benefit 
of the nature of the injuries to a description by] a doctor (or 


| 


medical records) is: 


“[U]nduly restrictive. Autoptic preference is 
is always proper, unless reasons of policy apply 
to exclude it. See 3 Wigmore on Evidence, 3rd 
Ed., Sec. 792, 4 id. Secs. 1151, 1158; Toledo 
Traction Co. v. Cameron, 6 Cir., 137 F. 48, 65." 
| 
| 
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(e) The Delay of Over Seven Months In the Preparation 
Of The Trial Transcript Was Unreasonable; And 
Denied Appellant Of The Powers of Law. 


A court-appointed counsel who represents an indigent 
client on appeal is entitled to a copy of the trial transcript, 
at public expense, of at least that portion cf the transcript 
which is relevant to the points of error assigned. Copped¢e 
V.I0LS., 369 U.S. 430, 446, 6295S. Ct. S17, SL. Ed.2d 27 (1962). 
(See also 2° U.S.C. §1915). 

A recent SaeeuGectied by this Court recognizes that 
implicit in this right to a transcript is that the transcript 
be prepared in “reasonably prompt" fashion in order that 
prosecution of the appeal for which it is furnished would not 
be thwarted. Holmes v. U.S., 323 F.2d 925, 926 (D.c. Ct. 1967). 
In this case, the transcript was ordered on March 11, 1966 and 
was not delivered until July S, 1965. In the meantime, the 
appellant had been unconditionally released. The Court, relying 
on St. Pierre v. United States, 319 U.S. 41, 63 S. Ct. 910, 87 
L. Ed. 1199 (1943), held the case moot. The court thus never 
reached a disposition on the case, which sought reversal, and 
this was a result with which the court was uncomfortable. (383 


F.2d at 927). 


- ZL - 


This case presents the court with a chance to rule on 
a 
this question. Here, the transcript was ordered on November 28, 


! 


1967, and was never delivered until May 23, 1968, even though it 
| 

consisted only of 193 pages. Because of his poverty. the 

appellant is placed at the mercy of a monolithic aaa immoving 

structure that is frustrating »y its slowness, its essential 

raison d'etre: to dispense justice with an even hand. 

Because of the inordinate and unreasonable delay, the cause 

of which must be laid at the feet of the Governnent, 

appellant has been seriously deprived of his right to the 

disposition of his appeal and accordingly, his conviction 


should be revised and the case remanded to the District Court 


with instructions to dismiss the charges. 


CONCLUS ION | 
It is submitted that appellant's rights have been 
severely infringed upon and that the only proper relief that this 
Court could supply would be to reverse appellant's conviction and 
remand the case to the District Court with instructions to dismiss 
the charges. | 
Respectfully submitted. 
John B. Nolan ! 
Member of the Connecticut Bar William J. Kenney 


Saxon, Maguire & Tucker Saxon, Maguire & Tucker 


Counsel for Appellant 
| 
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UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT 


GILBERT KINARD, ! 
| 


Appellant, 


Crim. No. 327-67 
Dkt. No. 21,429 


Vv. 


UNITED STATES OF AMERICA, 


eee ee eo 


Appellee. 


AFFIDAVIT OF GILBERT KINARD | 
DISTRICT OF COLUMBIA : Ss: 
I, Gilbert Kinard, being ae sworn, depose and say: 
1) I am the same Gilbert Kinard who was convicted of 
assault with a deadly weapon in the United States District : 
Court for the District of Columbia on July 19, .1967. 


2) I am presently in the Federal Penitentiary at 


Lorton, Virginia, serving my sentence of 1 to jthree years. 


3) On February 4, 1967, I was visiting Ethel and 
Artie Simpson and we were drinking. At about 10:00 Demos 
left the Simpsons and went to the Redwood Inn where I stayed 
| 
and drank until closing. I then went home and found my wife 
very upset. She was crying because Ethel Simpson had called 


strapon te 
her on the telephone and had abused her, using foul language. 


I called Ethel and told her that I wanted to get this straightened 
out once and for all. She said to come right over to her place. 
I did so and, after a time, an argument ensued, the result of 
which led to my crrak- 

4) After the incident, I returned to my apartment at 
156 Uhland Terrace, Northeast. I called Artie Simpson's partment 
when I returned hometo find how he was. A man who identified 
himself as Mrs. Simpson's brother answered the telephone and 
said, “This is my sister you are messing around with," and then, 
"I°'1ll see you later." 

5) Shortly thereafter, a Dolce officer came to my 
apartment and knocked on the door. I opened the door and he 
came into the apartment. He asked me if I was Gilbert Kinard 
and if I knew Artie Simpson. When I answered "yes" to both 
questions, he then said that I was under arrest for assaulting 
Artie Simpson. He then said, "Did you know that was me you 
were talking to on the telephone?" He then searched me and 
took a knife from me. He started to take me out of the apart- 
ment, and my wife and mother-in-law-were trying to pull me 
back. After I calmed them down he took me downstairs and put 


me in the police car. 


6) The officer first took me to 11! "R* Street, 


Northeast, where Artie Simpson lived. When we arrived, they 
| 
took me out of the car. Artie Simpson was down by the ambulance 


where he was having his face bandaged. The officer made me 


get out of the car and we went over to whére Artie was standing 


! 
a - 


and asked Artie Simpson if I was the man who had cut him. 
| 


Simpson said that I was. | 


7) ‘Two officers put me back into the car and they 
| 
brought me down to the No. 12 Precinct. When we arrived, one 


of the officers asked me if this was the knife with which I 


! 


cut Artie Simpson. I said "yes." The officers then took me 
to the desk and made me sign some kind of paper that said 
they had warned me of my rights. I cannot recall too well 
what the paper said because I was drunk and confused due to 
the blow on the head from the flat iron that Artie Simpson used. 
8) The officers then nea me questions. They asked 
me what had happened and I related the events that had taken 
| 
place. I told them that my head was hurting. After a while 
they took me to the D. C. General Hospital where they examined 


my head wound after a wait of several hours. 


ss Ts) ome 


9) After I received the treatment at the hospital, 
the police took me down to the lock-up at the Court of General 
Sessions. After several hours they took me out and ae me in 
a line-up. At the line-up, -the officer -read off the charges 
that were on my record and the one that I was arrested for that 
night. The officer said, "Does anybody vanwunine® One of the 
policemen put up his hand and then they told me to get back in 
line. After the line-up, they brought me back to the lock-up 
where r was interviewed by a man about bail. I stayed in the 
lock-up fora couple of hours. Thereafter, they brought me 
upstairs before Judge Murphy, who advised me of my rights, let 


me out on personal bond, and set a date for a preliminary 


hearing, and appointed a lawyer for me. 


Further Affiant sayeth not. 
LAE SEE Lee po 
GILBERT KINARD 


Subscribed and sworn to before me on this 20th day 


of August, 1968. Ge of | 
4 Arti A: / : 
> = Z AVP Red wie Pied SEIS A Eo Sa Fn 
Notary Public. 20/24.) ZEIT 


My commission expires: My Commiestoa Expires May 16 197) ~ 


CERTIFICATE OF SERVICS | 
| | 
I hereby certify that a copy of the foregoing Affidavit 


was delivered to the U. S. District Attorney, District of 


Columbia Court House, Washington, D. C. 


Wiliam J. Kenney 
Saxon, Maguire & Tucker 
2000 L Street, N. W. 
Washington, D. C. 20036 


Attorney for Appellant 
(Appointed by this Court) 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are pre- 
sented: 


I. Whether evidence in a trial for assault with a dan- 
gerous weapon (knife) was sufficient on the record to up- 
hold the conviction, where the victim did not testify? 

II. Whether the delay in the preparation of the trial 
transcript, ordered December 21, 1967, and delivered May 
23, 1968, was prejudicial and thwarted appellant’s prose- 
cution of his appeal? 


* This case has not previously been before this Court. 
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Anitedh States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,429 


GILBERT KINARD, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed March 27, 1967, appellant was 
charged with assault with a dangerous weapon (22 D.C. 
Code §$ 502) arising out of an altercation with Artie S. 
Simpson. Trial was held on July 17 and 18, 1967, before 
Judge William B. Jones and a jury, and on July 19, the 
jury returned a verdict of guilty. Appellant was sentenced 
to imprisonment for a term of one to three years. Appel- 
lant represents he is now on Work Release (Appellant’s 
Brief, p. 2). 

The Government’s case consisted of the testimony of an 
eyewitness and two police officers. The victim, an epilep- 


(1) 


Z 


tic, was unable to testify due to a seizure a week before 
trial (Tr. 4, 51). 

The eyewitness, Ethel Simpson, wife of the victim, testi- 
fied that appellant arrived at the Simpson residence, 11 R 
Street, N.E., at approximately 4:00 a.m., February 4, 
1967. Ethel Simpson awakened her husband, Artie S. 
Simpson, who answered the door. (Tr. 8.) Appellant 
stepped into the hallway of the apartment. Appellant was 
angry at Ethel Simpson as a result of a phone call she had 
made to appellant’s wife Caroline earlier that evening 
(Tr. 6). Appellant was loud and was asked to quiet down 
by the Simpsons or he would wake the children. As a re- 
sult of the continued loud talk, the three entered the kitch- 
en. Appellant proceeded to drink a beer and the argu- 
ment continued. (Tr. 8.) When the argument got too 
loud, Artie Simpson told appellant “to stop talking so 
loud” and Artie “put his hand under his arm and told him 
to stop talking so loud and to go on out” (Tr. 8). Appel- 
lant reached the boiling point and pushed Artie Simpson 
across the kitchen (Tr. 9). Artie Simpson picked up a 
Westinghouse iron and hit appellant on the forehead (Tr. 
11). Appellant reached into his pocket, extracted a switch- 
blade knife, advanced toward Artie Simpson, and cut him 
on the cheek with the knife (Tr. 12). The cut ran from 
above the top of Mr. Simpson’s ear to the top of the nose 
and was nearly six inches long (Tr. 13, 93). The eyewit- 
ness Ethel Simpson, screamed, ran to her children and 
took them outside. Her son ran for an ambulance. (Tr. 
14.) Gilbert Kinard left before she returned inside the 
apartment with her children. An ambulance came and 
Artie Simpson was taken to Washington Hospital Center 
for treatment (Tr. 16). 

Officer Charles E. Floyd testified that he responded to 
the Simpson address on February 4, 1967, where he ob- 
served a man sitting in the middle of the floor bleeding 
profusely from the left side of his face (Tr. 72). Officer 
Richard Hamilton, working with Officer Floyd, also ob- 
served the bleeding Artie Simpson. (Tr. 80.) After tak- 
ing the report and determining that Gilbert Kinard was 
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responsible (Gilbert Kinard and the Simpsons knew each 
other well and were friends of sorts (Tr. 28-32) ), Officer 
Hamilton responded to appellant’s address, 156 Uhland 
Terrace, N.E., where he placed appellant under arrest, 
searched him, and recovered a switchblade knife (Tr. 82). 

A stipulation concerning the treatment Artie Simpson 
underwent at Washington Hospital Center (Tr. 93), com- 
pleted the Government’s case. 

The defense consisted of testimony from two witnesses. 
Caroline Kinard, wife of appellant, testified to the events 
leading up to the assault upon Artie Simpson (Tr. 96- 
107), including the phone call made by Ethel Simpson to 
her (Tr. 100). This call caused appellant to become upset 
with Ethel Simpson (Tr. 105, 120) and resulted in appel- 
lant going to the Simpson residence (Tr. 105, 119). Mrs. 
Kinard, however, was not present when the actual assault 
took place. 

Appellant also testified in his own behalf. His testi- 
mony was essentially the same as that given by Ethel 
Simpson, except for his account of the events in the kitch- 
en. Appellant testified the argument had subsided and he 
was getting up to leave when Artie Simpson pushed appel- 
lant (Tr. 121, 122). Appellant pushed Simpson away 
which resulted in Simpson striking appellant with the iron 
(Tr. 122). Appellant at this point stated that Artie Simp- 
son continued to approach him with the iron in his hand: 
“He said he’d kill me; he’d bust my brains out” (Tr. 122). 
Appellant reached into his pocket got the knife and tried 
to keep Artie Simpson away (Tr. 123). Appellant stated 
the cutting was unintentional, he was scared, and dazed 
by the blow from the iron (Tr. 123). Appellant also testi- 
fied he found the knife earlier in the evening in front of 
11 R Street, N.E., which was the Simpson residence (Tr. 
136). 
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ARGUMENT * 


I. The facts established at trial were sufficient on the 
record to uphold the conviction despite lack of the 
victim’s testimony. 


(Tr. 10, 30, 52-54, 56-60) 


Essentially the trial presented one issue: Did appellant 
use excessive force in repelling an attack by Artie Simp- 
son? The jury, properly instructed (Tr. 10), decided that 
indeed he had. The jury had before it sufficient evidence 
to establish that there had been an assault with a danger- 


1 Appellant has raised three issues on appeal by way of an affi- 
davit dehors the record: 


(a) Under Rule 5(a) of the Federal Rules of Criminal Pro- 
cedure and Mallory v. United States, 354 U.S. 449 (1957), 
appellant has charged the Government with failing to “pre- 
sent” the appellant promptly and without any unnecessary 
delay. Appellant failed to raise this issue below, and more- 
over, not one single “fruit” arising from the period of time 
between arrest and presentment was ever introduced at trial 
by the Government; 

(b) Appellant alleges a violation of his rights under Mir- 
anda v. Arizona, 384 U.S. 436 (1966) through his affidavit. 
Again this was not raised below and no statement by appellant 
was ever introduced into evidence at trial. Appellant would 
have the court believe the testimony of two police officers was 
a “fruit” of statements made by defendant, elicited in violation 
of his rights under Miranda, supra. A careful examination of 
the record reveals that the testimony of the police officers deal 
only with facts within their observations and first hand knowl- 
edge; 

(c) Appellant also urges reversal based on United States v. 
Wade, 388 U.S. 218 (1967), and Gilbert v. California, 388 U.S. 
263 (1967). If a line-up was held on or about February 5, 1967 
according to appellant’s affidavit, Stovall v. Denno, 388 U.S. 293 
(1967), denies retroactive effect to Wade and Gilbert. Further 
there was no “suggestive” eyewitness identification in this 
case. Identity never was an issue since appellant, Artie Simp- 
son, and Ethel Simpson all knew each other for well over a 
year before the events leading to this conviction took place 
(Tr. $2). 

For these reasons appellee feels that these issues as presented 
by appellant are not properly before this Court, and in any event 
are frivolous. 
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ous weapon and, upon weighing the testimony, found such 
assault excessive under the circumstances.” 

Appellant would lead the court to believe the issue is of 
constitutional proportions, in that failure by the Govern- 
ment to produce the complainant violated a Sixth Amend- 
ment right to confrontation. The evidence used to prove 
the Government’s case must be disclosed to the appellant 
and he must have an opportunity to rebut it, but when no 
evidence is used there is nothing to rebut. Greene v. Mc- 
Elroy, 360 U.S. 474, 496, 79 S.Ct. 1400 (1959). Here, 
Artie S. Simpson, the victim, did not testify, because a 
week earlier he had an epileptic seizure while visiting 
two-hundred miles away in Virginia and was unable to 
be at trial (Tr. 4). The Government did not dwell on 
Artie Simpson’s physical condition or stature at trial. 
This evidence was developed on cross-examination of Ethel 
Simpson by defense counsel (Tr. 52-54, 59). When the 
Government knew Artie Simpson was going to be out of 
town, and before knowing of the seizure, a request for a 
short continuance was allowed. When it was learned that 
he had also suffered a seizure while away, further continu- 
ance was apparently foreclosed (Tr. 60).2 When appel- 
lant was informed that Artie Simpson would not testify 
because of illness, he did not ask for a continuance; appel- 
lant never issued a subpoena for Mr. Simpson’s attend- 
ance at trial. Appellant apparently relied on impressing 
upon the jury the notion that Artie Simpson did not ap- 
pear because he did not want to press charges against ap- 
pellant (Tr. 30, 56-59). 


2 The court must consider the evidence presented at trial, includ- 
ing all inferences reasonably arising therefrom, in a manner most 
favorable to the Government. Curley v. United States, 81 U.S. App. 
D.C. 389, 160 F.2d 229, cert. denied, 331 U.S. 887 (1947). 


$ Certainly, the Government was interested in complainant’s ap- 
pearance. Moreover, if the testimony of Artie Simpson would have 
aided appellant in the presentation of his defense, the court, upon 
appellant’s request, would have seen to it that Mr. Simpson, if 
otherwise able, was present for trial. Rule 17, Federal Rules of 
Criminal Procedure. 
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There is nothing magical in the words of the complain- 
ing witness where, as here, the crime was observed by an 
eyewitness and may be adequately established through her 
testimony. In the ultimate assault, homicide, the victim 
obviously does not testify.‘ Yet, successful prosecution is 
not thwarted by the absence of the victim’s testimony, just 
as it should not be in the instant case. In a robbery case 
in which the complainant was convalescing from injuries 
received when he was robbed of personal belongings on the 
street, this Court has suggested that the Government could 
prove its case without the absent victim’s testimony. 
Smith v. United States, 81 U.S. App. D.C. 296, 297, 157 
F.2d 705, 706 (1946). Robbery, a crime against the per- 
son, is an aggravated form of assault. Lenfield v. United 
States, 73 U.S .App. D.C. 174, 118 F.2d 375, 388 (1941), 
cert. denied sub nom. Reuben v. United States, 315 U.S. 
798 (1942). This Court has even gone so far as to affirm 
a conviction of robbery where the victim did not testify 
and an eyewitness sufficiently supplied the necessary ele- 
ments of the offense. (Earl J.) Smith v. United States, 
Per Curiam, No. 19,978, August 18, 1966 (affirmed per 
curiam without opinion). Our research has not revealed 
a case ruling that non-appearance of the assault victim 
per se renders a conviction invalid. Such a rule, we think, 
would be inherently illogical. The court has, however, 
suggested ways to safeguard the lack of testimony from 
an essential witness. Brown v. United States, 119 U.S. 
App. D.C. 203, 338 F.2d 543 (1964); Wynn v. United 
States, —— U.S. App. D.C. ——, —— F.2d , (No. 
20,723 decided November 16, 1967) ; Pennewell v. United 
States, 122 U.S. App. D.C. 332, 353 F.2d 870 (1965). The 
appellant did not ask for a missing witness instruction in 
this case consistent with Wynn and Pennewell, supra, and 
one was not appropriate since Artie Simpson was not 
peculiarly available to the Government, nor was his ab- 
sence unexplained. 


+ Moreover, in the so-called “battered baby cases” the victim is 
usually unable or incompetent to tesitfy. 


1 
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II. The delay in the preparation of the trial transcript, 
ordered December 21, 1967 and delivered May 23, 1968 
was not prejudicial and did not thwart appellant’s 
prosecution of his appeal. 


Appellant contends that the delay in transcript delivery 
was seven months.° In fact, from the time Judge Jones 
signed the order for the transcript until its delivery, ap- 
proximately five months elapsed. In our view, delivery 
was “reasonably prompt”. Holmes v. United States, 383 
F.2d 925, 926 (1967). Administrative problems and the 
burden on court reporters discussed in Holmes, supra in- 
dicate that the delivery of a transcript within five months 
of the order was “reasonably prompt”. 

If there was a delay, appellant must allege prejudice 
attaching to him. This he fails to do. If appellant’s con- 
finement be regarded as the only prejudice, we note appel- 
lant could have pursued his release on bail pending ap- 
peal.® 


5 Appellant apparently miscalculated the elapsed time. Judge 
Jones originally signed an order for the transcript October 13, 
1967. The execution of that order was stayed until appellate coun- 
sel designated those portions of the transcript he wanted. Appel- 
late counsel was appointed November 14, 1967. Counsel subsequently 
moved for production of the transcript on November 28, 1967. The 
order for that transcript was finally signed December 21, 1967 des- 
ignating the portion of the record to be transcribed. (Criminal No. 
327-67). 


¢ Appellant filed a motion for bail pending appeal in this Court 
after a denial of bail by Judge Jones. By order dated January 9, 
1968, this Court denied appellant’s motion for bail pending appeal 
because appellant had failed to comply with Rule 33(f) of this 
Court and Christian v. United States, 123 U.S. App. D.C. 99, 357 
F.2d 290 (1965). This denial was without prejudice to a renewal 
upon compliance of the above. Appellant never renewed his motion. 
Appellant indicates he is presently on work release (Appellant’s 
brief, p. 2). 


a 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 
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CONCLUSION 


DAVID G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 

CAROL GARFIEL, 

STEPHEN M. SCHUSTER, JR., 
Assistant United States Attorneys. 
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